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Note: This policy addresses employee complaints of sex dis-

crimination, sexual harassment, sexual assault, dating
violence, domestic violence, stalking, and retaliation tar-
geting employees. For additional legally referenced ma-
terial relating to this subject matter, see DAA(LEGAL).
For sex discrimination, sexual harassment, sexual as-
sault, dating violence, domestic violence, stalking, and
retaliation targeting students, see FFDA.
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Section I: Title IX “Complainant” means an individual who is alleged to be the victim
of conduct that could constitute sexual harassment. 34 C.F.R.
106.30(a)

Definitions
Complainant

Respondent “‘Respondent” means an individual who has been reported to be
the perpetrator of conduct that could constitute sexual harassment.
34 C.F.R. 106.30(a)

Education For the purposes of 34 C.F.R. 106.44, 34 C.F.R. 106.30, and 34
Program or C.F.R. 106.45, “education program or activity” includes locations,
Activity events, or circumstances over which the recipient exercised sub-

stantial control over both the respondent and the context in which
the sexual harassment occurs, and also includes any building
owned or controlled by a student organization that is officially rec-
ognized by a postsecondary institution. 34 C.F.R. 106.44(a)

Sexual Sexual harassment means conduct on the basis of sex that satis-
Harassment fies one or more of the following:

1. An employee of the recipient conditioning the provision of an
aid, benefit, or service of the recipient on an individual’s par-
ticipation in unwelcome sexual conduct;

2. Unwelcome conduct determined by a reasonable person to
be so severe, pervasive, and objectively offensive that it ef-
fectively denies a person equal access to the recipient’s edu-
cation program or activity; or

3. “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v),
“dating violence” as defined in 34 U.S.C. 12291(a)(10), “do-
mestic violence” as defined in 34 U.S.C. 12291(a)(8), or
“stalking” as defined in 34 U.S.C. 12291(a)(30).

34 C.F.R. 106.30(a)

Formal Complaint  “Formal complaint” means a document filed by a complainant or
signed by the Title IX coordinator alleging sexual harassment
against a respondent and requesting that the recipient investigate
the allegation of sexual harassment.

The phrase “document filed by a complainant” means a document
or electronic submission, such as by electronic mail or through an
online portal provided for this purpose by the recipient, that con-
tains the complainant’s physical or digital signature, or otherwise
indicates that the complainant is the person filing the formal com-
plaint.

34 C.F.R. 106.30(a)
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Actual
Knowledge

Supportive
Measures

Notice of
Nondiscrimination

“Actual knowledge” means notice of sexual harassment or allega-
tions of sexual harassment to a recipient’s Title IX coordinator or
any official of the recipient who has authority to institute corrective
measures on behalf of the recipient, or to any employee of an ele-
mentary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to
constitute actual knowledge. This standard is not met when the
only official of the recipient with actual knowledge is the respon-
dent. The mere ability or obligation to report sexual harassment or
to inform a student about how to report sexual harassment, or hav-
ing been trained to do so, does not qualify an individual as one
who has authority to institute corrective measures on behalf of the
recipient.

“Notice” as used in this paragraph includes, but is not limited to, a
report of sexual harassment to the Title IX coordinator as de-
scribed in 34 C.F.R. 106.8(a).

34 C.F.R. 106.30(a)

“Supportive measures” means non-disciplinary, non-punitive indi-
vidualized services offered as appropriate, as reasonably available,
and without fee or charge to the complainant or the respondent be-
fore or after the filing of a formal complaint or where no formal
complaint has been filed. Such measures are designed to restore
or preserve equal access to the recipient’s education program or
activity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the recipi-
ent’s educational environment, or deter sexual harassment.

Supportive measures may include counseling, extensions of dead-
lines or other course-related adjustments, modifications of work or
class schedules, campus escort services, mutual restrictions on
contact between the parties, changes in work or housing locations,
leaves of absence, increased security and monitoring of certain ar-
eas of the campus, and other similar measures.

The recipient must maintain as confidential any supportive mea-
sures provided to the complainant or respondent, to the extent that
maintaining such confidentiality would not impair the ability of the
recipient to provide the supportive measures. The Title IX coordi-
nator is responsible for coordinating the effective implementation of
supportive measures.

34 C.F.R. 106.30(a)

Each recipient must notify persons entitled to a notification under
34 C.F.R. 106.8(a) that the recipient does not discriminate on the
basis of sex in the education program or activity that it operates,
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Grievance
Procedures
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Formal
Complaints

Conflict of
Interest
Prohibited

Training

and that it is required by Title IX and 34 C.F.R. Part 106 not to dis-
criminate in such a manner. Such notification must state that the
requirement not to discriminate in the education program or activity
extends to admission and employment, unless 34 C.F.R. Part 106,
Subpart C does not apply, and that inquiries about the application
of Title IX and 34 C.F.R. Part 106 to such recipient may be referred
to the recipient’s Title IX coordinator, to the Assistant Secretary, or
both. 34 C.F.R. 106.8(b)(1)

Each recipient must designate and authorize at least one em-
ployee to coordinate its efforts to comply with its responsibilities
under 34 C.F.R. Part 106, which employee must be referred to as
the “Title IX coordinator.” 34 C.F.R. 106.8(a)

A recipient must adopt and publish grievance procedures that pro-
vide for the prompt and equitable resolution of student and em-
ployee complaints alleging any action that would be prohibited by
34 C.F.R. Part 106 and a grievance process that complies with 34
C.F.R. 106.45 for formal complaints. These requirements apply
only to sex discrimination occurring against a person in the United
States. 34 C.F.R. 106.8(c—d); North Haven Bd. of Educ. v. Bell,
456 U.S. 512 (1982)

A recipient’s grievance process must require that any individual
designated by a recipient as a Title IX coordinator, investigator, de-
cision-maker, or any person designated by a recipient to facilitate
an informal resolution process, not have a conflict of interest or
bias for or against complainants or respondents generally or an in-
dividual complainant or respondent. 34 C.F.R. 106.45(b)

A recipient must ensure that Title IX coordinators, investigators,
decision-makers, and any person who facilitates an informal reso-
lution process, receive training on the definition of sexual harass-
ment in 34 C.F.R. 106.30, the scope of the recipient’s education
program or activity, how to conduct an investigation and grievance
process including hearings, appeals, and informal resolution pro-
cesses, as applicable, and how to serve impartially, including by
avoiding prejudgment of the facts at issue, conflicts of interest, and
bias.

A recipient must ensure that decision-makers receive training on
any technology to be used at a live hearing and on issues of rele-
vance of questions and evidence, including when questions and
evidence about the complainant’s sexual predisposition or prior
sexual behavior are not relevant, as set forth in 34 C.F.R.
106.45(b)(6).

A recipient also must ensure that investigators receive training on
issues of relevance to create an investigative report that fairly sum-
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Evidence

marizes relevant evidence, as set forth in 34 C.F.R.
106.45(b)(5)(vii).

Any materials used to train Title IX coordinators, investigators, de-
cision-makers, and any person who facilitates an informal resolu-
tion process, must not rely on sex stereotypes and must promote
impartial investigations and adjudications of formal complaints of
sexual harassment.

34 C.F.R. 106.45(b)

A recipient’s grievance process must include reasonably prompt
time frames for conclusion of the grievance process, including rea-
sonably prompt time frames for filing and resolving appeals and in-
formal resolution processes if the recipient offers informal resolu-
tion processes, and a process that allows for the temporary delay
of the grievance process or the limited extension of time frames for
good cause with written notice to the complainant and the respon-
dent of the delay or extension and the reasons for the action. Good
cause may include considerations such as the absence of a party,
a party’s advisor, or a witness; concurrent law enforcement activity;
or the need for language assistance or accommodation of disabili-
ties. 34 C.F.R. 106.45(b)

A recipient’s grievance process must include a presumption that
the respondent is not responsible for the alleged conduct until a
determination regarding responsibility is made at the conclusion of
the grievance process. 34 C.F.R. 106.45(b)

A recipient’s grievance process must not require, allow, rely upon,
or otherwise use questions or evidence that constitute, or seek dis-
closure of, information protected under a legally recognized privi-
lege, unless the person holding such privilege has waived the privi-
lege. 34 C.F.R. 106.45(b)

A recipient’s grievance process must require an objective evalua-
tion of all relevant evidence — including both inculpatory and excul-
patory evidence — and provide that credibility determinations may
not be based on a person’s status as a complainant, respondent,
or witness. 34 C.F.R. 106.45(b)

A recipient’s grievance process must state whether the standard of
evidence to be used to determine responsibility is the preponder-
ance of the evidence standard or the clear and convincing evi-
dence standard, apply the same standard of evidence for formal
complaints against students as for formal complaints against em-
ployees, including faculty, and apply the same standard of evi-
dence to all formal complaints of sexual harassment. 34 C.F.R.
106.45(b)
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portive measures available to complainants and respondents. 34
C.F.R. 106.45(b)

A recipient’s grievance process must treat complainants and re-
spondents equitably by providing remedies to a complainant where
a determination of responsibility for sexual harassment has been
made against the respondent, and by following a grievance
process that complies with 34 C.F.R. 106.45 before the imposition
of any disciplinary sanctions or other actions that are not support-
ive measures against a respondent. Remedies must be designed
to restore or preserve equal access to the recipient’s education
program or activity. Such remedies may include the same individu-
alized services described in 34 C.F.R. 106.30 as “supportive mea-
sures”; however, remedies need not be non-disciplinary or non-
punitive and need not avoid burdening the respondent.

A recipient’s grievance process must describe the range of possi-
ble disciplinary sanctions and remedies or list the possible disci-
plinary sanctions and remedies that the recipient may implement
following any determination of responsibility.

34 C.F.R. 106.45(b)

A recipient’s grievance process must include the procedures and
permissible bases for the complainant and respondent to appeal.
34 C.F.R. 106.45(b)

Any provisions, rules, or practices other than those required by
Section 106.45 that a recipient adopts as part of its grievance
process for handling formal complaints of sexual harassment as
defined in 34 C.F.R. 106.30, must apply equally to both parties. 34
C.F.R. 106.45(b)

Any person may report sex discrimination, including sexual harass-
ment, whether or not the person reporting is the person alleged to
be the victim of conduct that could constitute sex discrimination or
sexual harassment, in person, by mail, by telephone, or by elec-
tronic mail, using the contact information listed for the Title IX coor-
dinator, or by any other means that results in the Title IX coordina-
tor receiving the person’s verbal or written report. Such a report
may be made at any time, including during non-business hours by
using the telephone number or electronic mail address, or by mail
to the office address, listed for the Title IX coordinator. 34 C.F.R.
106.8(a)

A formal complaint may be filed with the Title IX coordinator in per-

Filing son, by mail, or by electronic mail, by using the contact information
required to be listed for the Title IX coordinator under 34 C.F.R.
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106.8(a), and by any additional method designated by the recipi-
ent. At the time of filing a formal complaint, a complainant must be
participating in or attempting to participate in the education pro-
gram or activity of the recipient with which the formal complaint is

filed.

Where the Title IX coordinator signs a formal complaint, the Title IX
coordinator is not a complainant or otherwise a party under 34
C.F.R. Part 106 or under 34 C.F.R. 106.45, and must comply with
the requirements of 34 C.F.R. Part 106, including 34 C.F.R.
106.45(b)(1)(iii).

34 C.F.R. 106.30(a)

Consolidation of A recipient may consolidate formal complaints as to allegations of

Complaints sexual harassment against more than one respondent, or by more
than one complainant against one or more respondents, or by one
party against the other party, where the allegations of sexual ha-
rassment arise out of the same facts or circumstances. 34 C.F.R.

106.45(b)(4)
Notice of Upon receipt of a formal complaint, a recipient must provide the fol-
Allegations lowing written notice to the parties who are known:

1.

Notice of the recipient’s grievance process that complies with
34 C.F.R. 106.45, including any informal resolution process.

Notice of the allegations of sexual harassment potentially con-
stituting sexual harassment as defined in 34 C.F.R. 106.30,
including sufficient details known at the time and with suffi-
cient time to prepare a response before any initial interview.
Sufficient details include the identities of the parties involved
in the incident, if known, the conduct allegedly constituting
sexual harassment under Section 106.30, and the date and
location of the alleged incident, if known. The written notice
must include a statement that the respondent is presumed not
responsible for the alleged conduct and that a determination
regarding responsibility is made at the conclusion of the griev-
ance process. The written notice must inform the parties that
they may have an advisor of their choice, who may be, but is
not required to be, an attorney, under 34 C.F.R.
106.45(b)(5)(iv), and may inspect and review evidence under
Section 106.45(b)(5)(vi). The written notice must inform the
parties of any provision in the recipient’s code of conduct that
prohibits knowingly making false statements or knowingly
submitting false information during the grievance process.

If, in the course of an investigation, the recipient decides to investi-

gate

allegations about the complainant or respondent that are not

included in the notice provided pursuant to item 2, above, the re-
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cipient must provide notice of the additional allegations to the par-
ties whose identities are known.

34 C.F.R. 106.45(b)(2)

Response to Sexual A recipient with actual knowledge of sexual harassment in an edu-

Harassment cation program or activity of the recipient against a person in the
United States, must respond promptly in a manner that is not delib-
erately indifferent. A recipient is deliberately indifferent only if its re-
sponse to sexual harassment is clearly unreasonable in light of the
known circumstances.

A recipient’s response must treat complainants and respondents
equitably by offering supportive measures to a complainant, and by
following a grievance process that complies with 34 C.F.R. 106.45
before the imposition of any disciplinary sanctions or other actions
that are not supportive measures against a respondent. The Title
IX coordinator must promptly contact the complainant to discuss
the availability of supportive measures, consider the complainant’s
wishes with respect to supportive measures, inform the com-
plainant of the availability of supportive measures with or without
the filing of a formal complaint, and explain to the complainant the
process for filing a formal complaint.

The U.S. Department of Education may not deem a recipient to
have satisfied the recipient’s duty to not be deliberately indifferent
under 34 C.F.R. Part 106 based on the recipient’s restriction of
rights protected under the U.S. Constitution, including the First
Amendment, Fifth Amendment, and Fourteenth Amendment.

34 C.F.R. 106.44(a)

Response to In response to a formal complaint, a recipient must follow a griev-

Formal Complaint  ance process that complies with 34 C.F.R. 106.45. With or without
a formal complaint, a recipient must comply with 34 C.F.R.
106.44(a).

A recipient’s treatment of a complainant or a respondent in re-
sponse to a formal complaint of sexual harassment may constitute
discrimination on the basis of sex under Title IX.

34 C.F.R. 106.44(b), .45(a)

Informal Resolution A recipient may not require as a condition of enrollment or continu-
ing enrollment, or employment or continuing employment, or enjoy-
ment of any other right, waiver of the right to an investigation and
adjudication of formal complaints of sexual harassment consistent
with 34 C.F.R. 106.45. Similarly, a recipient may not require the
parties to participate in an informal resolution process under this
section and may not offer an informal resolution process unless a
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formal complaint is filed. However, at any time prior to reaching a

determination regarding responsibility, the recipient may facilitate

an informal resolution process, such as mediation, that does not in-
volve a full investigation and adjudication, provided that the recipi-
ent:

1. Provides to the parties a written notice disclosing: the allega-
tions, the requirements of the informal resolution process in-
cluding the circumstances under which it precludes the par-
ties from resuming a formal complaint arising from the same
allegations, provided, however, that at any time prior to agree-
ing to a resolution, any party has the right to withdraw from
the informal resolution process and resume the grievance
process with respect to the formal complaint, and any conse-
quences resulting from participating in the informal resolution
process, including the records that will be maintained or could
be shared;

2. Obtains the parties’ voluntary, written consent to the informal
resolution process; and

3. Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a stu-
dent.

34 C.F.R. 106.45(b)(9)

Investigation When investigating a formal complaint and throughout the griev-

ance process, a recipient must:

1.

DATE ISSUED: 12/13/2023
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DIAA(LEGAL)-LJC

Ensure that the burden of proof and the burden of gathering
evidence sufficient to reach a determination regarding respon-
sibility rest on the recipient and not on the parties provided
that the recipient cannot access, consider, disclose, or other-
wise use a party’s records that are made or maintained by a
physician, psychiatrist, psychologist, or other recognized pro-
fessional or paraprofessional acting in the professional’s or
paraprofessional’s capacity, or assisting in that capacity, and
which are made and maintained in connection with the provi-
sion of treatment to the party, unless the recipient obtains that
party’s voluntary, written consent to do so for a grievance
process under this section.

Provide an equal opportunity for the parties to present wit-
nesses, including fact and expert witnesses, and other incul-
patory and exculpatory evidence.

Not restrict the ability of either party to discuss the allegations
under investigation or to gather and present relevant evi-
dence.
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Provide the parties with the same opportunities to have others
present during any grievance proceeding, including the oppor-
tunity to be accompanied to any related meeting or proceed-
ing by the advisor of their choice, who may be, but is not re-
quired to be, an attorney, and not limit the choice or presence
of an advisor for either the complainant or respondent in any
meeting or grievance proceeding; however, the recipient may
establish restrictions regarding the extent to which the advisor
may participate in the proceedings, as long as the restrictions
apply equally to both parties.

Provide, to a party whose participation is invited or expected,
written notice of the date, time, location, participants, and pur-
pose of all hearings, investigative interviews, or other meet-
ings, with sufficient time for the party to prepare to participate.

Provide both parties an equal opportunity to inspect and re-
view any evidence obtained as part of the investigation that is
directly related to the allegations raised in a formal complaint,
including the evidence upon which the recipient does not in-
tend to rely in reaching a determination regarding responsibil-
ity and inculpatory or exculpatory evidence whether obtained
from a party or other source, so that each party can meaning-
fully respond to the evidence prior to conclusion of the investi-
gation. Prior to completion of the investigative report, the re-
cipient must send to each party and the party’s advisor, if any,
the evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at least ten
days to submit a written response, which the investigator will
consider prior to completion of the investigative report. The
recipient must make all such evidence subject to the parties’
inspection and review available at any hearing to give each
party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross-examination.

Create an investigative report that fairly summarizes relevant
evidence and, at least ten days prior to a hearing, if a hearing
is required under this section or otherwise provided, or other
time of determination regarding responsibility, send to each
party and the party’s advisor, if any, the investigative report in
an electronic format or a hard copy, for their review and writ-
ten response.

34 C.F.R. 106.45(b)(5)

Hearings For postsecondary institutions, the recipient’s grievance process
must provide for a live hearing. 34 C.F.R. 106.45(b)(6)(i)

DATE ISSUED: 12/13/2023
UPDATE 46
DIAA(LEGAL)-LJC

11 of 30



Panola College
183501

FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION DIAA
SEX AND SEXUAL VIOLENCE (LEGAL)

Conduct of
Hearing

Cross-
Examination

Relevance

Live hearings pursuant to this section may be conducted with all
parties physically present in the same geographic location or, at
the recipient’s discretion, any or all parties, withesses, and other
participants may appear at the live hearing virtually, with technol-
ogy enabling participants simultaneously to see and hear each
other.

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision-maker(s) and parties to simulta-
neously see and hear the party or the withess answering ques-
tions.

34 C.F.R. 106.45(b)(6)(i)

At the live hearing, the decision-maker(s) must permit each party’s
advisor to ask the other party and any witnesses all relevant ques-
tions and follow-up questions, including those challenging credibil-
ity. Such cross-examination at the live hearing must be conducted
directly, orally, and in real time by the party’s advisor of choice and
never by a party personally, notwithstanding the discretion of the
recipient under 34 C.F.R. 106.45(b)(5)(iv) to otherwise restrict the
extent to which advisors may participate in the proceedings.

If a party does not have an advisor present at the live hearing, the
recipient must provide without fee or charge to that party, an advi-
sor of the recipient’s choice, who may be, but is not required to be,
an attorney, to conduct cross-examination on behalf of that party.

34 C.F.R. 106.45(b)(6)(i)

Only relevant cross-examination and other questions may be
asked of a party or witness. Before a complainant, respondent, or
witness answers a cross-examination or other question, the deci-
sion-maker(s) must first determine whether the question is relevant
and explain any decision to exclude a question as not relevant.

Questions and evidence about the complainant’s sexual predispo-
sition or prior sexual behavior are not relevant, unless such ques-
tions and evidence about the complainant’s prior sexual behavior
are offered to prove that someone other than the respondent com-
mitted the conduct alleged by the complainant, or if the questions
and evidence concern specific incidents of the complainant’s prior
sexual behavior with respect to the respondent and are offered to
prove consent.

34 C.F.R. 106.45(b)(6) (i)
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Refus_al to If a party or witness does not submit to cross-examination at the
Submit to Cross-  |ive hearing, the decision-maker(s) must not rely on any statement
Examination of that party or witness in reaching a determination regarding re-
sponsibility; provided, however, that the decision-maker(s) cannot
draw an inference about the determination regarding responsibility
based solely on a party’s or witness’s absence from the live hear-
ing or refusal to answer cross-examination or other questions. 34
C.F.R. 106.45(b)(6)(i)
Recording Recipients must create an audio or audiovisual recording, or tran-

Determination
Regarding
Responsibility

script, of any live hearing and make it available to the parties for in-
spection and review. 34 C.F.R. 106.45(b)(6)(i)

The decision-maker(s), who cannot be the same person(s) as the
Title IX coordinator or the investigator(s), must issue a written de-
termination regarding responsibility. To reach this determination,
the recipient must apply the standard of evidence described in 34
C.F.R. 106.45(b)(1)(vii). The written determination must include:

1. Identification of the allegations potentially constituting sexual
harassment as defined in 34 C.F.R. 106.30;

2. A description of the procedural steps taken from the receipt of
the formal complaint through the determination, including any
notifications to the parties, interviews with parties and wit-
nesses, site visits, methods used to gather other evidence,
and hearings held;

3. Findings of fact supporting the determination;

4. Conclusions regarding the application of the recipient’s code
of conduct to the facts;

5. A statement of, and rationale for, the result as to each allega-
tion, including a determination regarding responsibility, any
disciplinary sanctions the recipient imposes on the respon-
dent, and whether remedies designed to restore or preserve
equal access to the recipient’s education program or activity
will be provided by the recipient to the complainant; and

6. The recipient’s procedures and permissible bases for the
complainant and respondent to appeal.

The recipient must provide the written determination to the parties
simultaneously.

The determination regarding responsibility becomes final either on
the date that the recipient provides the parties with the written de-
termination of the result of the appeal, if an appeal is filed, or if an
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appeal is not filed, the date on which an appeal would no longer be
considered timely.

The Title IX coordinator is responsible for effective implementation
of any remedies.

34 C.F.R. 106.45(b)(7)

Dismissal of The recipient must investigate the allegations in a formal com-

Compilaint plaint. If the conduct alleged in the formal complaint would not con-
stitute sexual harassment as defined in 34 C.F.R. 106.30 even if
proved, did not occur in the recipient’s education program or activ-
ity, or did not occur against a person in the United States, then the
recipient must dismiss the formal complaint with regard to that con-
duct for purposes of sexual harassment under Title IX or 34 C.F.R.
Part 106; such a dismissal does not preclude action under another
provision of the recipient’s code of conduct.

The recipient may dismiss the formal complaint or any allegations
therein, if at any time during the investigation or hearing: a com-
plainant notifies the Title IX coordinator in writing that the com-
plainant would like to withdraw the formal complaint or any allega-
tions therein; the respondent is no longer enrolled or employed by
the recipient; or specific circumstances prevent the recipient from
gathering evidence sufficient to reach a determination as to the for-
mal complaint or allegations therein.

Upon a dismissal required or permitted pursuant to this section, the
recipient must promptly send written notice of the dismissal and
reason(s) therefor simultaneously to the parties.

34 C.F.R. 106.45(b)(3)

Appeals A recipient must offer both parties an appeal from a determination
regarding responsibility, and from a recipient’s dismissal of a for-
mal complaint or any allegations therein, on the following bases:

1. Procedural irregularity that affected the outcome of the mat-
ter;

2. New evidence that was not reasonably available at the time
the determination regarding responsibility or dismissal was
made, that could affect the outcome of the matter; and

3. The Title IX coordinator, investigator(s), or decision-maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or re-
spondent that affected the outcome of the matter.

A recipient may offer an appeal equally to both parties on addi-
tional bases. As to all appeals, the recipient must:
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Confidentiality

Retaliation
Prohibited

1. Notify the other party in writing when an appeal is filed and
implement appeal procedures equally for both parties;

2.  Ensure that the decision-maker(s) for the appeal is not the
same person as the decision-maker(s) that reached the deter-
mination regarding responsibility or dismissal, the investiga-
tor(s), or the Title IX coordinator;

3.  Ensure that the decision-maker(s) for the appeal complies
with the standards set forth in 34 C.F.R. 106.45(b)(1)(iii);

4. Give both parties a reasonable, equal opportunity to submit a
written statement in support of, or challenging, the outcome;

5. Issue a written decision describing the result of the appeal
and the rationale for the result; and

6. Provide the written decision simultaneously to both parties.
34 C.F.R. 106.45(b)(8)

The recipient must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination, includ-
ing any individual who has made a report or filed a formal com-
plaint of sexual harassment, any complainant, any individual who
has been reported to be the perpetrator of sex discrimination, any
respondent, and any witness, except as may be permitted by the
Family Educational Rights and Privacy Act (FERPA) statute, 20
U.S.C. 1232g, or FERPA regulations, 34 C.F.R. Part 99, or as re-
quired by law, or to carry out the purposes of 34 C.F.R. Part 106,
including the conduct of any investigation, hearing, or judicial pro-
ceeding arising thereunder. 34 C.F.R. 106.71(a)

No recipient or other person may intimidate, threaten, coerce, or
discriminate against any individual for the purpose of interfering
with any right or privilege secured by Title IX or 34 C.F.R. Part 106,
or because the individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any manner in
an investigation, proceeding, or hearing under Part 106. Intimida-
tion, threats, coercion, or discrimination, including charges against
an individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same
facts or circumstances as a report or complaint of sex discrimina-
tion, or a report or formal complaint of sexual harassment, for the
purpose of interfering with any right or privilege secured by Title IX
or Part 106, constitutes retaliation. Complaints alleging retaliation
may be filed according to the grievance procedures for sex discrim-
ination required to be adopted under 34 C.F.R. 106.8(c).
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Removal or Leave

Publication

Title IX
Coordinator and
Notice of Non-
discrimination

The exercise of rights protected under the First Amendment does
not constitute prohibited retaliation.

Charging an individual with a code of conduct violation for making
a materially false statement in bad faith in the course of a griev-
ance proceeding under 34 C.F.R. Part 106 does not constitute pro-
hibited retaliation, provided, however, that a determination regard-
ing responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.

34 C.F.R. 106.71

Nothing in 34 C.F.R. Part 106 precludes a recipient from removing
a respondent from the recipient’s education program or activity on
an emergency basis, provided that the recipient undertakes an in-
dividualized safety and risk analysis, determines that an immediate
threat to the physical health or safety of any student or other indi-
vidual arising from the allegations of sexual harassment justifies re-
moval, and provides the respondent with notice and an opportunity
to challenge the decision immediately following the removal. This
provision may not be construed to modify any rights under the Indi-
viduals with Disabilities Education Act, Section 504 of the Rehabili-
tation Act of 1973, or the Americans with Disabilities Act.

Nothing in 34 C.F.R. Part 106, Subpart D precludes a recipient
from placing a non-student employee respondent on administrative
leave during the pendency of a grievance process that complies
with 34 C.F.R. 106.45. This provision may not be construed to
modify any rights under Section 504 of the Rehabilitation Act of
1973 or the Americans with Disabilities Act.

34 C.F.R. 106.44(c)(d)

The recipient must notify applicants for admission and employ-
ment, students, parents, or legal guardians of elementary and sec-
ondary school students, employees, and all unions or professional
organizations holding collective bargaining or professional agree-
ments with the recipient, of the name or title, office address, elec-
tronic mail address, and telephone number of the employee or em-
ployees designated as the Title IX coordinator. 34 C.F.R. 106.8(a)

Each recipient must prominently display the contact information re-
quired to be listed for the Title IX coordinator and the policy de-
scribed in 34 C.F.R. 106.8(b)(1) on its website, if any, and in each
handbook or catalog that it makes available to persons entitled to a
notification under 34 C.F.R. 106.8(a).

A recipient must not use or distribute a publication stating that the
recipient treats applicants, students, or employees differently on
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Grievance
Procedures and
Process

Training
Materials

Recordkeeping

the basis of sex except as such treatment is permitted by Title IX or
34 C.F.R. Part 106.

34 C.F.R. 106.8(b)(2)

A recipient must provide to persons entitled to a notification under
34 C.F.R. 106.8(a) notice of the recipient’s grievance procedures
and grievance process, including how to report or file a complaint
of sex discrimination, how to report or file a formal complaint of
sexual harassment, and how the recipient will respond. 34 C.F.R.
106.8(c)

A recipient must make the materials used to train Title IX coordina-
tors, investigators, decision-makers, and any person who facilitates
an informal resolution process publicly available on its website, or if
the recipient does not maintain a website, the recipient must make
these materials available upon request for inspection by members
of the public. 34 C.F.R. 106.45(b)(10)

A recipient must maintain for a period of seven years records of:

1. Each sexual harassment investigation including any determi-
nation regarding responsibility and any audio or audiovisual
recording or transcript required under 34 C.F.R. 106.45
(b)(6)(i), any disciplinary sanctions imposed on the respon-
dent, and any remedies provided to the complainant designed
to restore or preserve equal access to the recipient’s educa-
tion program or activity;

2. Any appeal and the result therefrom;
3.  Any informal resolution and the result therefrom; and

4.  All materials used to train Title IX coordinators, investigators,
decision-makers, and any person who facilitates an informal
resolution process.

For each response required under 34 C.F.R. 106.44, a recipient
must create, and maintain for a period of seven years, records of
any actions, including any supportive measures, taken in response
to a report or formal complaint of sexual harassment. In each in-
stance, the recipient must document the basis for its conclusion
that its response was not deliberately indifferent, and document
that it has taken measures designed to restore or preserve equal
access to the recipient’s education program or activity. If a recipi-
ent does not provide a complainant with supportive measures, then
the recipient must document the reasons why such a response
was not clearly unreasonable in light of the known circumstances.
The documentation of certain bases or measures does not limit the
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Section llI: State Law

Definitions
Dating Violence,
Sexual Assault,
and Stalking

Sexual
Harassment

Employee

Course and
Scope of
Employment

Sexual Assault
Policy

recipient in the future from providing additional explanations or de-
tailing additional measures taken.

34 C.F.R. 106.45(b)(10)

"Dating violence," "sexual assault," and "stalking" have the same
meanings assigned by the Jeanne Clery Disclosure of Campus Se-
curity Policy and Campus Crime Statistics Act, 20 U.S.C. Section
1092(f)(6)(A). Education Code 51.251(2); 19 TAC 3.3(c)

"Sexual harassment" means unwelcome, sex-based verbal or
physical conduct that:

1. In the employment context, unreasonably interferes with an
employee's work performance or creates an intimidating, hos-
tile, or offensive work environment; or

2. Inthe education context, is sufficiently severe, persistent, or
pervasive that the conduct interferes with a student's ability to
participate in or benefit from educational programs or activi-
ties.

Education Code 51.251(5); 19 TAC 3.3(e)

"Employee of a postsecondary educational institution" does not in-
clude a student enrolled at the institution. Education Code
51.251(3)

“Course and scope of employment” means an employee perform-
ing duties in the furtherance of the institution's interests. 19 TAC
3.3(b)

Each postsecondary educational institution, including each college
district, shall adopt a policy on sexual harassment, sexual assault,
dating violence, and stalking applicable to each enrolled student
and each employee of the institution and have the policy approved
by the institution’s governing body. The policy must include:

1. Definitions of prohibited behavior.
2. Sanctions for violations.

3.  Protocol for reporting and responding to reports of sexual ha-
rassment, sexual assault, dating violence, and stalking that
complies with the electronic reporting requirement in 19 Ad-
ministrative Code 3.7.

4. Interim measures to protect victims of sexual harassment,
sexual assault, dating violence, or stalking pending the institu-
tion’s disciplinary process, including protection from retalia-
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Review

Distribution

tion, and any other accommodations or supportive measures
available to those victims at the institution. This section is not
intended to limit an institution’s ability to implement accommo-
dations to others as needed.

5. A statement regarding:

a. The importance of a victim of sexual harassment, sexual
assault, dating violence, or stalking going to a hospital
for treatment and preservation of evidence, if applicable,
as soon as practicable after the incident;

b.  The right of a victim of sexual harassment, sexual as-
sault, dating violence, or stalking to report the incident to
the institution and to receive a prompt and equitable res-
olution of the report; and

c.  The right of a victim of a crime to choose whether to re-
port the crime to law enforcement, to be assisted by the
institution in reporting the crime to law enforcement, or to
decline to report the crime to law enforcement.

As part of the protocol for responding to reports of sexual harass-
ment, sexual assault, dating violence, and stalking adopted under
this section, each postsecondary educational institution shall:

1.  To the greatest extent practicable based on the number of
counselors employed by the institution, ensure that each al-
leged victim or alleged perpetrator of an incident of sexual ha-
rassment, sexual assault, dating violence, or stalking and any
other person who reports such an incident are offered coun-
seling provided by a counselor who does not provide counsel-
ing to any other person involved in the incident; and

2. Notwithstanding any other law, allow an alleged victim or al-
leged perpetrator of an incident of sexual harassment, sexual
assault, dating violence, and stalking to drop a course in
which both parties are enrolled without any academic penalty.

Education Code 51.282(a); 19 TAC 3.4(a), (d)(2)(C)

Each postsecondary educational institution shall review its sexual
harassment, sexual assault, dating violence, and stalking policy at
least each biennium and revise the policy as necessary and obtain
approval from the institution's governing board. Education Code
51.282(f); 19 TAC 3.4(e)

Each postsecondary educational institution shall make its policy on
sexual harassment, sexual assault, dating violence, and stalking
available to students, faculty, and staff members by:
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1. Including the policy in the student handbook and personnel
handbook or the institution’s equivalent(s); and
2. Creating and maintaining a web page dedicated solely to the
policy that is easily accessible through a clearly identifiable
link on the institution’s homepage.
Education Code 51.282(b); 19 TAC 3.4(b)
Responsible Each postsecondary educational institution shall designate one or
Employee more employees to act as responsible employees for purposes of
Title IX of the Education Amendments of 1972, 20 U.S.C. 1681, et
seq and inform each student enrolled at the institution of the desig-
nated responsible employees. Education Code 51.290(a); 19 TAC
3.14(a)

Reporting An employee of a postsecondary educational institution who, in the
Employee course and scope of employment, witnesses or receives informa-
Reporting tion regarding the occurrence of an incident that the employee rea-
Required sonably believes constitutes sexual harassment, sexual assault,

Exception from
Reporting

dating violence, or stalking and is alleged to have been committed
by or against a person who was a student enrolled at or an em-
ployee of the institution at the time of the incident shall promptly re-
port the incident to the institution’s Title IX coordinator or deputy Ti-
tle IX coordinator.

The employee is required to report an incident regardless of when
or where the incident occurred.

Institutions may establish additional reporting avenues to comply
with this section provided that the reports are promptly routed to
the Title IX coordinator or deputy Title IX coordinator.

Education Code 51.252(a); 19 TAC 3.5(a)

A person is not required to make a report under this section con-
cerning:

1. Anincident in which the person was a victim of sexual harass-
ment, sexual assault, dating violence, or stalking;

2. Anincident of which the person received information due to a
disclosure made at a sexual harassment, sexual assault, dat-
ing violence, or stalking public awareness event sponsored by
a postsecondary educational institution or by a student orga-
nization affiliated with the institution; or

3. A sexual harassment, sexual assault, dating violence, or
stalking incident in which the person has either learned of the
incident during the course of his or her institution’s review or
process or has confirmed with the person or office overseeing
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Under Other
Law

Medical
Providers

the review or process, that the incident has been previously
reported.

Education Code 51.252(d); 19 TAC 3.5(d)

The report must include all information concerning the incident
known to the reporting person that is relevant to the investigation
and, if applicable, redress of the incident, including whether an al-
leged victim has expressed a desire for confidentiality in reporting
the incident. Education Code 51.252(b); 19 TAC 3.5(b)

Each postsecondary educational institution shall designate one or
more employees as persons to whom students enrolled at the insti-
tution may speak confidentially concerning sexual harassment,
sexual assault, dating violence, and stalking and inform each stu-
dent enrolled at the institution of the designated confidential em-
ployees.

A confidential employee designated under this section may not dis-
close any communication made by a student to the employee un-
less the student consents to the disclosure or the employee is re-
quired to make the disclosure under 19 Administrative Code 3.5(c),
state law, or federal law.

Absent consent from the reporting student, an employee desig-
nated by the institution as a person with whom students may speak
confidentially concerning sexual harassment, sexual assault, dat-
ing violence, or stalking shall only state the type of incident re-
ported and may not include any information that would violate a
student's expectation of privacy.

Education Code 51.252(c), .290(a), (c); 19 TAC 3.5(c), .14

Absent consent from the reporting individual, an employee who re-
ceives information regarding an incident of sexual harassment,
sexual assault, dating violence, or stalking under circumstances
that render the employee's communications confidential or privi-
leged under other law shall only state the type of incident reported
and may not include any information that would violate an expecta-
tion of privacy. Education Code 51.252(c); 19 TAC 3.5(c)

Absent consent from the victim(s), an employee who receives in-
formation regarding an incident of sexual harassment, sexual as-
sault, dating violence, or stalking in the course and scope of em-
ployment as a health-care provider, mental health-care provider, or
other medical provider shall only state the type of incident reported
and may not include any information that would violate an expecta-
tion of privacy. Education Code 51.291(d); 19 TAC 3.5(c)
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Campus A campus peace officer employed by a postsecondary educational
Peace institution who receives information regarding an incident de-
Officers scribed by Education Code 51.252(a) from an alleged victim who
chooses to complete a pseudonym form described by Code of
Criminal Procedure Article 58.102, 58.152, 58.202, or 58.252 shall,
in making a report, state only the type of incident reported and may
not include the victim's name, phone number, address, or other in-
formation that may directly or indirectly reveal the victim's identity.
Education Code 51.252(c-1)
Multiple When multiple confidential employees receive information about
Confidential the same incident (e.g., student health center or counseling cen-
Employees ter), only a single report stating the type of incident is required. 79
TAC 3.5(c)
Reporting These limitations on disclosure do not affect the employee's duty to
t/nder Other  report an incident under any other law, including but not limited to,
aw

Failure to Report
or False Report

Electronic
Reporting

the Jeanne Clery Disclosure of Campus Security Policy and Cam-

pus Crime Statistics Act, 20 U.S.C. 1092(f), Family Code 261.101,

or Health and Safety Code 611.004. Education Code 51.290(c); 19
TAC 3.5(c)

A person commits an offense if the person is required to make a
report under Education Code 51.252 and knowingly fails to make
the report or with the intent to harm or deceive, knowingly makes a
report under Section 51.252 that is false.

A postsecondary educational institution shall terminate the employ-
ment of an employee whom the institution determines in accor-
dance with the institution’s disciplinary procedure to have commit-
ted the offense.

Education Code 51.255(a), (c); 19 TAC 3.8

Each postsecondary educational institution, including each college
district, shall provide an option for electronic reporting to the institu-
tion by an enrolled student or an employee of the institution of an
allegation of sexual harassment, sexual assault, dating violence, or
stalking committed against or witnessed by the student or em-
ployee, regardless of the location at which the alleged offense oc-
curred. The electronic reporting option must:

1. Allow for anonymous reporting; and

2. Be easily accessible through a clearly identifiable link on the
institution's website home page.

A protocol for reporting sexual assault adopted under Education
Code 51.282 must comply with this section.
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Education Code 51.283(a)—(c); 19 TAC 3.7
Reporting on Not less than once every three months, the Title IX coordinator of a
Reports postsecondary educational institution shall submit to the institu-
Title 1X tion’s chief executive officer a written report on the reports received

Coordinator

Chief Executive
Officer

for the institution’s reporting period under 19 Administrative Code
3.5, including information regarding:

1. The investigation of those reports;

2. The disposition, if any, of any disciplinary processes arising
from those reports; and

3. The reports for which the institution determined not to initiate
a disciplinary process, if any.

The Title IX coordinator or deputy Title IX coordinator of a postsec-
ondary educational institution shall immediately report to the insti-
tution’s chief executive officer an incident reported to the coordina-
tor under Section 3.5 if the coordinator has cause to believe that
the safety of any person is in imminent danger as a result of the in-
cident.

Education Code 51.253(a)—(b); 19 TAC 3.6(a)—(b)

At least once annually, during each fall or spring semester, the
chief executive officer of a postsecondary educational institution
shall submit to the institution's governing body and post on the in-
stitution's internet website a report concerning the reports received
under 19 Administrative Code 3.5. The chief executive officer re-
port may not identify any person and must include:

1. The number of reports received under Section 3.5;

2.  The number of investigations conducted as a result of those
reports;

3. The disposition, if any, of any disciplinary processes arising
from those reports;

4. The number of those reports for which the institution deter-
mined not to initiate a disciplinary process, if any; and

5.  Any disciplinary actions taken under 19 Administrative Code
3.8.

If for any semester a postsecondary educational institution has
fewer than 1,500 enrolled students, the chief executive officer of
the institution shall submit and post a report required for that se-
mester only if more than five reports were received under Section
3.5 during that semester.
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Investigations

Request Not to
Investigate

Notice of
Decision

Confidentiality

Education Code 51.253(c)—(d); 19 TAC 3.6(c)—(d)

If an alleged victim of an incident of sexual harassment, sexual as-
sault, dating violence, or stalking reported to a postsecondary edu-
cational institution requests the institution not to investigate the al-
leged incident, the institution may investigate the alleged incident
in a manner that complies with the confidentiality requirements un-
der Education Code 51.291 and 19 Administrative Code 3.17. In
determining whether to investigate the alleged incident, the institu-
tion shall consider:

1. The seriousness of the alleged incident;

2. Whether the institution has received other reports of sexual
harassment, sexual assault, dating violence, or stalking com-
mitted by the alleged perpetrator or perpetrators;

3.  Whether the alleged incident poses a risk of harm to others;
and

4.  Any other factors the institution determines relevant.

If a postsecondary educational institution decides not to investigate
an alleged incident of sexual harassment, sexual assault, dating vi-
olence, or stalking based on the alleged victim’s request not to in-
vestigate, the institution shall take any reasonable steps the institu-
tion determines necessary and consistent with the institution’s
policy and applicable law to protect the health and safety of the in-
stitution’s community in relation to the alleged incident.

Education Code 51.285(a)—(b); 19 TAC 3.9(a)—(b)

A postsecondary educational institution shall inform an alleged vic-
tim of an incident of sexual harassment, sexual assault, dating vio-
lence, or stalking who requests the institution not to investigate the
alleged incident of the institution’s decision whether to investigate
the alleged incident. Education Code 51.285(c); 19 TAC 3.9(c)

Unless waived in writing by the person, the identity of a person de-
scribed below is confidential and not subject to disclosure under
the Public Information Act (PIA) and may be disclosed only to:

1. Persons employed by or under contract with the postsec-
ondary educational institution to which the report is made who
are necessary to conduct an investigation or the report or any
related hearings;

2. Alaw enforcement officer as necessary to conduct a criminal
investigation of the report;
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3. A health-care provider in an emergency, as determined nec-
essary by the institution;
4. The person or persons alleged to have perpetrated the inci-
dent, to the extent required by other law; and
5. Potential withesses to the incident as necessary to conduct
an investigation of the report and to the extent required by
other law.
The protections provided by this section apply to:
1. An alleged victim;
A person who reports an incident to an institution;
A person who sought guidance from the institution concerning
an incident;
4. A person who participated in the institution’s investigation of
an incident; or
5. A person who is alleged in a report made to an institution to
have committed or assisted in the commission of sexual ha-
rassment, sexual assault, dating violence, or stalking, if after
completing an investigation, the institution determines the re-
port to be unsubstantiated or without merit.
Education Code 51.256, .291(a), (c); 19 TAC 3.17
Retaliation A postsecondary educational institution may not discipline or other-
Prohibited wise discriminate against an employee who in good faith makes a
Employees report as required by 19 Administrative Code 3.5 or cooperates
with an investigation, a disciplinary process, or a judicial proceed-
ing relating to a report made by the employee. Education Code
51.257(a); 19 TAC 3.18
Exception The prohibition does not apply to an employee who:
1.  Reports an incident of sexual harassment, sexual assault,
dating violence, and stalking perpetrated by the employee; or
2.  Cooperates with an investigation, a disciplinary process, or a
judicial proceeding relating to an allegation that the employee
perpetrated an incident described by Education Code
51.252(a).
Education Code 51.257(b); 19 TAC 3.18(b)
Any Person A person acting in good faith who reports or assists in the investi-
gation of a report of an incident described by 19 Administrative
Code 3.5 or who testifies or otherwise participates in a disciplinary
process or judicial proceeding arising from a report of such an inci-
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Prevention and
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Equal Access

dent may not be subjected to any disciplinary action by the post-
secondary educational institution at which the person is enrolled or
employed for any violation by the person of the institution’s policy
or code of conduct reasonably related to the incident for which sus-
pension or expulsion from the institution is not a possible punish-
ment. This provision does not apply to a person who perpetrates or
assists in the perpetration of the incident reported under Section
3.5. Education Code 51.254; 19 TAC 3.5(e)—(f)

Each postsecondary educational institution shall require each en-
tering freshman or undergraduate transfer student to attend an ori-
entation on the institution's sexual harassment, sexual assault, dat-
ing violence, and stalking policy before or during the first semester
or term of enrollment at the institution. The institution shall estab-
lish the format and content of the orientation. The orientation may
be provided online and must include the statements described by
19 Administrative Code 3.4(a)(5). Education Code 51.282(c); 19
TAC 3.4(c)

Each postsecondary educational institution shall develop and im-
plement a comprehensive prevention and outreach program on
sexual harassment, sexual assault, dating violence, and stalking
for enrolled students and employees of the institution. The program
must:

1. Address a range of strategies to prevent sexual harassment,
sexual assault, dating violence, and stalking, including a pub-
lic awareness campaign; a victim empowerment program; pri-
mary prevention; bystander intervention; and risk reduction;
and

2.  Provide students information regarding the protocol for report-
ing incidents of sexual harassment, sexual assault, dating vio-
lence, and stalking, including the name, office location, and
contact information of the institution's Title IX coordinator, by:

a. Emailing the information to each student at the begin-
ning of each semester or other academic term; and

b. Including the information in the institution’s orientation,
which may be provided online.

Education Code 51.282(d); 19 TAC 3.4(d)

In implementing the requirements under 19 Administrative Code
Chapter 3, Subchapter A, a postsecondary educational institution
shall, to the greatest extent practicable, ensure equal access for
students enrolled at or employees of the institution who are per-
sons with disabilities. The institution shall make reasonable efforts
to consult with a disability services office of the institution, advo-
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File

Coordinating
Board Review

cacy groups for people with disabilities, and other relevant stake-
holders to assist the institution with complying with the institution’s
duties under this section. Education Code 51.293; 19 TAC 3.16

To facilitate effective communication and coordination regarding al-
legations of sexual harassment, sexual assault, dating violence,
and stalking at the institution, a postsecondary educational institu-
tion shall enter into one or more memoranda of understanding with
an entity from one or more of the following categories:

1. Local law enforcement agencies;

2. Sexual harassment, sexual assault, dating violence, or stalk-
ing advocacy groups; and

3. Hospitals or other medical resource providers.
Education Code 51.289; 19 TAC 3.13

The chief executive officer of each postsecondary educational insti-
tution shall annually certify in writing to the Coordinating Board, not
later than October 31 of each year, that the institution is in substan-
tial compliance with Education Code Chapter 51, Subchapter E-2.
The Coordinating Board shall make available to institutions a re-
quired template for the certification, which satisfies the require-
ments of this section. Education Code 51.258(a); 19 TAC 3.19(a)

A postsecondary educational institution's failure to timely and accu-
rately file the certification of substantial compliance not later than
October 31 of each year shall result in a penalty of $2,000 per day
of violation.

A postsecondary educational institution may cure the violation by
filing its report not later than November 30 of the year the report
was due. If the postsecondary educational institution cures the vio-
lation, the Coordinating Board shall not assess a penalty. If the
postsecondary educational institution fails to cure the violation, the
Coordinating Board shall assess the full penalty owed beginning on
November 1 of the year the report was due.

If a postsecondary educational institution files a good faith correc-
tion to a previously filed certification of substantial compliance
within a reasonable time of discovering an unintentional error, but
not later than February 1 following the due date of the report, the
Coordinating Board shall not assess a penalty.

19 TAC 3.19(e)

In addition to annually reviewing the reporting under Education
Code 51.258 and 19 Administrative Code 3.19, the Coordinating
Board shall conduct risk-based compliance monitoring of Subchap-
ter E-2 and Education Code Chapter 51, Subchapter E-3. The Co-
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ordinating Board will determine the basis for reviews based on risk
factors such as time since last review, stakeholder feedback, prior
findings or complaints, and other factors. The Coordinating Board
shall make available to the institutions a report template which sat-
isfies the requirements of this section. 79 TAC 3.19(b)
Substantial In evaluating whether an institution or system is in substantial com-
Compliance pliance in accordance with 19 Administrative Code 3.3, the Coordi-

nating Board will determine the institution's or system's good faith
effort by evaluating the following factors:

1.
2.

10.

11.

12.

13.

14.

The nature and seriousness of the compliance error;

The extent to which the institution complied with the statutory
requirements and to what extent it did not;

The number of any institutional compliance errors;
Whether the institution had actual notice of the error;

Whether the institution made any effort to rectify any compli-
ance errors or agrees to rectify any violations going forward;

The extent to which the institution has relevant policies and/or
practices;

The institution's intent;
Severity of the error's effect;

Any previous compliance errors of a similar kind and the time
lapse since those error(s);

Institutional efforts to prevent compliance errors, including the
extent to which the institution provided training to employees
and/or acted after learning about the error;

The explanation for the cause of the compliance error, includ-
ing a good-faith mistake; a differing, reasonable interpretation
of the law; a conflict between two provisions, or a conflict with
another legal or governmental requirement (such as Title IX
regulations or a mandatory report to the National Institutes of
Health);

Any prevention and/or response efforts of the institution,
made in good faith, to address a possible compliance error;

The degree of cooperation of the institution with the Coordi-
nating Board in remedying a potential compliance error; and

Any other fact or circumstance as justice may require.

19 TAC 3.19(d)
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Administrative
Penalty

If the Coordinating Board determines that a postsecondary educa-
tional institution is not in substantial compliance with Subchapter E-
2 or Subchapter E-3, the Coordinating Board may assess an ad-
ministrative penalty against the institution in an amount not to
exceed $2 million annually. Compliance errors committed by an in-
stitution or system that are in substantial compliance with Sub-
chapters E-2 and E-3 will not result in a penalty. The Coordinating
Board will not find an institution is out of substantial compliance
with the provisions in Subchapter E-2 and Subchapter E-3 based
on a determination that the Coordinating Board would have taken
different action after an independent evaluation of evidence.

The Coordinating Board may assess an administrative penalty, up
to a total of $2 million annually, if a postsecondary educational in-
stitution has failed to maintain substantial compliance with Sub-
chapter E-2 or E-3. In determining the total penalty to assess, the
Coordinating Board shall consider the number of students at the in-
stitution, the penalty matrix in 19 Administrative Code 3.19, apply
mitigating and aggravating factors, and any other factor justice may
require. Mitigating factors may result in a reduction of the adminis-
trative penalty. Aggravating factors may result in an increased ad-
ministrative penalty, up to $2 million annually.

Mitigating factors may include:

1. The inability of the postsecondary educational institution to
meet the requirement of law due to:

a. A disaster declared under Government Code Chapter
418;

b. A technology failure rendering compliance impossible; or

c. A severe medical impairment of a person responsible for
compliance with a requirement under Texas Education
Code Chapter 51, Subchapter E-2 or E-3.

2. Evidence that the postsecondary educational institution prop-
erly reported an incident to another state or federal agency
with law enforcement or regulatory authority;

Any actual notice from the institution of the compliance error;

Institutional efforts to prevent compliance errors, including the
extent to which the institution provided training to employees
and/or acted after learning about the error;

5. The explanation for the cause of the compliance error, includ-
ing a good-faith mistake; a differing, reasonable interpretation
of the law; a conflict between two provisions, or a conflict with
another legal or governmental requirement (such as Title IX
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regulations or a mandatory report to the National Institutes of
Health);

6. The lack of harm to any individual; and

7. The extent to which the institution or system complied with
Subchapters E-2 and E-3.

Aggravating factors shall include:

1. Harm to an individual caused by, or directly related to, the
postsecondary educational institution's failure to comply with
Subchapters E-2 and E-3;

2. Any evidence of a postsecondary educational institution's fail-
ure to act on a prior substantially similar complaint;

3.  Any evidence of multiple incidents of similar failures or length
of time of failure by the postsecondary institution;

4. Any evidence that the postsecondary educational institution or
its chief executive officer knowingly provided a false certifica-
tion under Education Code 51.258(a);

5. That the postsecondary educational institution attempted to
conceal or cause others to conceal information relevant to a
determination of violation under Subchapters E-2 and E-3;
and

6. The extent to which the institution or system failed to comply
with Subchapters E-2 and E-3.

If the Coordinating Board assesses an administrative penalty
against a postsecondary educational institution, the Coordinating
Board shall provide to the institution written notice of the Coordinat-
ing Board's reason for assessing the penalty.

A postsecondary educational institution may not pay the adminis-
trative penalty using state-appropriated or federal money.

Education Code 51.258(b)—(c), (e) .292(a)—(b), (d); 19 TAC
3.19(c), ()—(9). (i)

Appeal A postsecondary educational institution assessed an administrative
penalty may appeal the penalty in the manner provided by Govern-
ment Code Chapter 2001. Education Code 51.258(d), .292(c); 19
TAC 3.19(h)
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